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IN THE SUPREME COURT OF THE STATE OF UTAH

IN

RE:

RANDALL GUY PHILLIPS,

Petitioner,

Case

No.

910450

Priority No.

and

6

UTAH STATE BOARD OF

BAR COMMISSIONERS,
Respondent.

BRIEF

OF RESPONDENT

JURISDICTION

The Utah Supreme Court has jurisdiction to review the
recommendations of the Utah State Board of Bar Commissioners

concerning the admission of applicants to the Utah State Bar,1
In re Thorne.

635 P.2d 22,23

(Utah 1981); Utah Code Ann.

§78-2-4

(1987).

1 The source of the Court's jurisdiction is somewhat obscure.
Article VIII, section 3 of the Utah Constitution grants the court
appellate jurisdiction "as provided by statute."
Utah Code Ann.
§78-2-2 (Supp. 1991) which defines the Supreme Court's jurisdiction
states that the Court has appellate jurisdiction over "discipline
of lawyers." Utah Code Ann. §78-2-2 (3) (c) (Supp. 1991). Appellate
jurisdiction over Bar admissions issues is not listed in the
statute. Article VIII, section 4 of the Utah Constitution and Utah
Code Ann. §78-2-4(3) (1987) grant the Court the power to govern the

practice of law, including admissions, "by rule."
The Rules
Governing Admission to the Utah State Bar approved by the Court
June 15, 1990, do not provide for appeal from decisions of the
Board of Bar Commissioners to any court.

Only the Bar Examination

and Appeal Procedure (revised March 1991) grants a right of appeal
from the Board of Bar Commissioners to the Supreme Court.
It is
unclear whether this procedure has been formally adopted by the
Court.
Rule 29(b)(6),
jurisdiction.

Utah R.

App.P.,

clearly contemplates such

ISSUES

PRESENTED

FOR

REVIEW

The following issues are presented for review in this
case:

(A) Should Petitioner Randall Guy Phillips be admitted to the
Utah State Bar because of a clerical error which resulted in the

admission of another applicant whose bar examination score was
actually lower than that of Phillips?
(B)

Should Question 14 of the February 1991 Utah State Bar

Examination be excluded in determining the results of the
examination because of the low average score achieved on that
question?

(C) Has petitioner Phillips demonstrated the minimal competence
required for admission?

Petitioner Phillips contends that a correction-of-error
standard should apply to the review of the issues in this case.

However, that contention ignores previous case law from this

Court which clearly states that "[r]elief [in Bar admissions

cases] is granted only where [the petitioner] can prove arbitrary
or capricious conduct on the part of the Bar Examiners or in the

administration of the examination, or show that extraordinary
circumstances of his case require his passage to prevent manifest
injustice."
(Utah 1983).

In re Petition of Randolph-Seng. 669 P.2d 400, 401
The Court has further stated that in such cases the

burden of proof is on the petitioner.
22,23

(Utah 1981).

In re Thornef 635 P.2d

Therefore, the petitioner's contention that

the standard of review should be one of correction-of-error is
erroneous.

STATEMENT

OF

THE

CASE

Petitioner Phillips appeals from the Utah State Bar's
Board of Bar Commissioners' denial of his appeal to be admitted
to the Bar following his failure of the February 1991 bar
examination.

(R.163-71).

After notification that he had failed

the bar examination, Phillips filed a timely appeal.

A hearing

was held by a panel of the Board of Bar Commissioners who made

Findings of Fact and Conclusions of Law which were adopted by the
Board of Bar Commissioners on August 30,
STATEMENT

OF

1991.

(R. 161).

FACTS

While petitioner is correct in his assertion that most

of the pertinent facts surrounding this appeal are not in

dispute, some facts are not set forth in petitioner's brief.

For

that reason and because of the necessity to review the procedure

surrounding the bar examination, the following facts are set
forth.2

A review of the history and changes in the Utah State
Bar Examination which were effective with the February 1991
examination will assist the Court to more fully understand the

issues raised in this case.
examination,

Prior to the February 1991

a student applicant for admission to the Utah State

Bar was required to take and successfully pass each of two parts

2 Petitioner Phillips' brief is totally devoid of references
to the record as required by Rules 24

Rules of Appellate Procedure.

(a)(7)

and

(e) of

the Utah

This failure is sufficient reason

for the Court to assume the correctness of the judgment of the
Board of Bar Commissioners.
State v. Tucker, 657 P.2d 755 (Utah

1982); Uckerman v. Lincoln National Life Ins. Co., 588 P.2d 142
(Utah 1978); Koulis v. Standard Oil Co., 746 P.2d 1182 (Utah Ct.
App.

1987).

of the examination.

The first part,

the Multistate Bar

Examination ("MBE"), consisted of two hundred multiple choice

questions spanning six hours.
full day of the examination.

The MBE was given in the first
The second part of the exam

consisted of eighteen essay questions.

The essay portion was

administered in twelve hours over two days.

The MBE was

prepared and graded on a national level by the National

Conference of Bar Examiners ("NCBE"); the essay portion was
prepared and graded locally by Utah attorneys.

The successful

applicant was required to pass both parts of the examination

independently.
to pass the MBE.

The Bar required a scaled score of 125 or greater
The essay questions were graded on a pass/fail

basis, with no score other than "pass" or "fail" assigned.

The

Bar required that an applicant pass twelve of the eighteen essay
questions in order to pass the essay portion of the examination.
As previously stated, both parts of the examination had to be
passed for an applicant to be admitted to the Bar.

(Addendum A).

The Board of Bar Commissioners substantially revised

the Utah State Bar Examination in 1990.

The Board promulgated

Rules Governing Admissions to the Utah State Bar,

which were

approved by the Utah Supreme Court on June 15, 1990, effective
August 1, 1990.

(Addendum B) Procedures to implement the new

rules were devised and adopted as the Utah Bar Examiner Committee
Grading Handbook by the Board of Bar Commissioners at their
December 1990 Commission meeting.

(Addendum C) The first

examination administered under the new rules and procedures was

given in February 1991.

The MBE was retained intact, however,

the essay portion of the examination was shortened from eighteen
questions to twelve.

Six of the essay questions are the

Multistate Essay Examination ("MEE") provided by the NCBE.

The

remaining six essay questions are written by the Utah Bar
Examiners.

7, §7-3.

Rules Governing Admissions to the Utah State Bar Rule

All twelve essay questions are graded locally by the

Utah Bar Examiners.

Each question is graded on a six-point scale

which is described in
to the

Utah

State

Rule 7, §7-4, Rules Governing Admissions

Bar.

Upon completion of grading, the grades for all of the
essay questions for each applicant are totaled and the total raw
essay score is scaled to the MBE score to arrive at a scaled
essay score.

The scaling procedure is performed by the NCBE

using the standard deviation method as required by the Rules
Governing Admission to the Utah State Bar, Rule 7, §7-6.

The

scaled essay score is added to the scaled MBE score and the total
of these two scores is divided by two to determine the

applicant's combined final score.

An applicant must obtain a

combined score of 130 or greater to pass the examination.
Governing Admission to the Utah State Bar,

Rule 7, §7-6.

Rules
An

applicant is not required to pass both the MBE and essay
independently.

This means that an applicant could score below

the passing level of 130 on one part of the examination and yet

pass the examination by achieving a score sufficiently above 13 0
on the other part of the exam such that the combined score is

130 or greater.

Because of this procedure,

individual essay

questions are not considered to be graded in a pass/fail fashion.

The score from any individual essay question is only part of a
total for all of the essay questions which is scaled and combined
with the MBE score to determine the final score for each

applicant.

Randall Guy Phillips initially took the July 1990 bar
examination but failed,

scoring a scaled score of 114 on the MBE

and passing eight of the eighteen essay questions.

(R.3)

Phillips then applied for and took the February 1991 bar
examination under the new rules

(R.1-2)

in effect for that examination.

Phillips achieved a scaled score of 120 on the MBE and a

scaled score of 138.38 on the essay portion.3
score on the examination was 129.19,

to pass the examination.

Phillips' combined

below the 130 score required

(R.10-12,129,130)

Because Phillips'

combined score fell just below the passing level,
essay answers were reappraised.

Grading Handbook at 14.

all of his

Utah Bar Examiner Committee

On reappraisal some of Phillips'

individual essay scores increased and others decreased, but his
total

raw

138.38.

score

remained

(R.110-129)

34

which converted to a

scaled

score of

Therefore, his combined score remained

129.19.

Phillips appealed the results of the bar examination.
(R.4-6) His amended petition for review and appeal contained
three claims which he asserted resulted in manifest injustice and
unfairness to him.

Specifically, Phillips claimed that the

3 Phillips' raw score on the essay examination was 34 out of
a possible 60. The raw score converted to a scaled score of 138.38
according to the process described in the record at p.131-32.

•

mathematical formula by which the essay scores were converted to
the MBE equivalent scores was statistically flawed and inherently
unreliable.
hearing.

(R.140-41)

(R.159)

Phillips dropped this claim at the

Phillips also asserted that because no

examinee obtained a score of 5, the highest possible score, on
essay questions 14 or 15, the questions were "fatally flawed or

inherently unfair."

(R.141-42) Finally, Phillips contended a

clerical error in the computation of another applicant's score
allowed that applicant to be admitted despite an actual score
below that of Phillips.

(R.142-45)

With regard to Phillips' third claim, applicant no.
1016's MBE score was 138, but on the initial reading of his essay
questions he received a score of 22 which resulted in a combined

score of 127.25, below the passing score.

(R.143-44)

no. 1016's essay responses were reappraised.

Applicant

The reappraisal

resulted in a change in the raw essay score from 22 to 26 which,
according to rule, should have been averaged for a final raw
essay score of 24 which would have resulted in a combined score

still below the passing level.

(R.144)

However, due to a

clerical error the average was incorrectly recorded and the final
reappraised essay score of 26 was recorded for applicant no.
1016.

(R.144)

This resulted in a combined score for that

applicant of 130.90,

above the passing level.

of the apparent passing score, applicant no.

the Bar.

(R.144)

Because

1016 was admitted to

In his appeal before the hearing panel and this Court,

Phillips contends that because applicant no. 1016 was admitted to
the Bar with a lower passing score than Phillips attained,

Phillips should also be admitted to the Bar.

(R.142-44)

A hearing before a panel of the Board of Bar

Commissioners was held on August 22, 1991.

rejected Phillips' claims.

The hearing panel

The panel concluded that Phillips

failed to present any evidence that the grading process was

arbitrary, capricious or otherwise inherently unfair.

(R.160)

The panel concluded that simply because a significant number of
applicants failed a particular question did not establish that
the question was flawed.

The panel further concluded that

Phillips' argument concerning the erroneous admission of another
applicant was also not persuasive.

The panel stated that

Randolph-Seng was "not intended to admit all those with higher

scores above one who had an actual failing score but was admitted
by clerical or mathematical error." (R.160)

The panel concluded

that if a rule such as that proposed by Phillips prevailed, all
applicants who had failed to demonstrate a minimal level of
competence but whose scores fell above the score of an applicant

who had been erroneously admitted as a result of a clerical error
would be "propelled" into the Bar.

(R.160-61).

The panel's

recommendation was unanimous and was accepted by the Board of Bar
Commissioners on August 30,

1991.

(Addendum D)

From the Board of Bar Commissioners'

denial

request for admission, Phillips has filed this appeal.
he asserts that because applicant no.

lower than his,

of his

On appeal

1016's actual score was

he should be admitted to the Bar.

Phillips also

contends that question 14 of the February bar examination was
flawed.

SUMMARY

OF

ARGUMENTS

In re Randolf-Seng can be distinguished from this case
and should not be extended to apply cases such as this involving

a clerical error.

Such an extension could result in large

numbers of unqualified applicants being admitted to the Bar
because of a mistake which did not affect their scores.

Low scores on one of the questions in the examination

do not indicate a flawed question or a faulty grading process.
The question at issue was thoroughly reviewed and graded

according to current procedures.

Even if the question were

eliminated, petitioner has not demonstrated that his adjusted
score would be above the passing level.
Petitioner's scores do not demonstrate the minimal

competence required for admission.

ARGUMENT

POINT

RANDOLPH-SENG
INVOLVE A

SHOULD

SIMPLE

NOT

CLERICAL

The Bar concedes

APPLY

I

TO

INSTANCES WHICH

ERROR.

that an

error was

made

in the

recording of the reappraised essay scores of applicant no.

1016.

Instead of the average total raw score which should have been
recorded for that applicant, the higher reappraised total raw
essay score was recorded.

This mistake resulted in the admission

of applicant no. 1016 even though he or she did not actually have

a combined score of 130 or more.4

Furthermore, applicant no.

1016's correct scores were below those of petitioner Phillips.
Applicant no.

1016's initial raw essay score was 22 and the

reappraisal raw essay score was 2 6 which, according to the rule,

would have resulted in a final average raw score of 24, a score
which when combined with the MBE score would still have left the

applicant below 130.

However, instead of recording the correct

score, the reappraised total raw score of 26 was incorrectly
recorded.

The result was that applicant no.

1016 appeared to

pass the examination with a combined score of 130.90.

In fact if

the correct average of 24 had been utilized for that applicant,
the applicant's combined score would have been 129.07.
On appeal Phillips asserts that In re Randolph-Seng,
669 P.2d 400

(Utah 1983),

mandates that he be admitted to the Bar

because an applicant whose actual score was lower than his passed
the examination.

The hearing panel's conclusions, adopted by the

Bar Commission, rejected Phillips' assertion that Randolph-Seng
controls the disposition of this case.

Phillips has presented no

reason in this appeal why the Court should invalidate the

Findings and Conclusions of the Bar Commission.

4 Petitioner's

assertion that applicant

Randolph-Seng is

no.

1016's

essay

examination answers should not have been reread is not entirely
accurate.
Currently,
the Bar Commission has mandated that
reappraisal of an applicant's essay answers shall occur if the
applicant's combined score falls between 129.0 and 130, i.e. within
one point of passing. However, that provision was not in effect at

the time of
Examination.

the reappraisal grading for the February 1991 Bar
The current reappraisal provision was not adopted

until the April 19 91 Bar Commission meeting which was held after

the February reappraisal had occurred.

Minutes of the April 26,

1991 Bar Commission Meeting at 6 (Addendum E).
10

distinguishable from the present case.
In Randolph-Seng, the petitioner had failed the

February 1980 bar examination.

At that time the Bar required

applicants to achieve a score of 60.0 or higher on twelve of
eighteen essay questions and to achieve an overall score of 60.0

when the essay questions were averaged with the MBE.
401.

669 P.2d at

The record in Randolph-Seng indicated that because one of

the questions was failed by more than half of the applicants the

question was eliminated from the examination and the passage rate
was adjusted to eleven of seventeen.

669 P.2d at 402.

When this

adjustment was made, the petitioner's score on the essay portion
of the examination rose from just below passing to just above
passing.

However, his combined score still fell below the

required standard of 60.0.

669 P.2d at 402.

The Court stated

that a claim had been made that two or three examinees with

overall weighted averages below 60.0 were admitted under the
discretionary powers of the Bar.

669 P.2d at 402.

Because a

clear standard for passing the examination was not provided by
either side, the Court remanded the case to the Board of Bar

Commissioners for the purpose of making available to the
petitioner a list of those applicants who failed but were

subsequently admitted after recalculation of their grades. The
Court stated, "This Court has previously applied that same
standard and admitted student applicants 'who received an overall
passing score equal to or above the combined score of the student

applicant who received the lowest passing score.'"

669 P.2d at

403 (citing In Re Guyon, et.al. Case Nos. 14920 through 14923 and
11

14949 (Utah 1977)

(decision unreported)).

While the precise facts of Randolph-Seng are somewhat
unclear, a key distinction seems to be that the Board of Bar

Commissioners, using its discretionary powers, purposely admitted
some applicants while denying admission to the petitioner in that
case.

A deliberate evaluation apparently was made of the

applicants with the result that some were admitted while others

were rejected.

Precise standards for admission and rejection had

not been defined by the Board of Bar Commissioners.

That

differentiates Randolph-Seng from this case.

In this case precise standards for admission were very
clearly defined.

To pass the examination applicants were

required to attain a combined scaled score of 130 or greater.
Because of a clerical error, which went unrecognized until after
the commencement of this appeal, applicant no. 1016's apparent
score met the standard set for admission.

In this case the Board

of Bar Commissioners did not deliberately exclude Phillips while
admitting applicant no. 1016.
score had been known,

If applicant no. 1016's actual

admission would have been denied.

Furthermore, the Court certainly did not intend that
Randolph-Seng should apply to clerical mistakes.

If Randolph-

Seng applied to simple mistakes, then in a situation in which a

clerical mistake affected the score of the person achieving the
lowest score in such a way that the individual erroneously passed
the bar examination,

then all individuals who failed the

examination would be admitted.

The admission would occur despite

the fact that none of the individuals had demonstrated minimal

12

competence.

Such a situation would be untenable and would mean

that a number of applicants who had not demonstrated their

fitness to practice law would nonetheless be admitted to the

practice of law because of a mistake in the recording of one
applicant's scores.

The Court could not have intended such a

result.

Regardless of the result of applicant no. 1016's
scores, petitioner Phillips' combined scores fell below the 130

objective level required to pass the Bar Examination and be

admitted to the Bar.

Simply because Bar personnel made a mistake

in the recording of one applicant's score does not mean that
petitioner Phillips should be admitted to the Bar.

POINT

II

QUESTION 14 SHOULD NOT BE ELIMINATED FROM THE FEBRUARY
1991 BAR EXAMINATION BECAUSE IT WAS NOT FLAWED.
EVEN

IF THE QUESTION WERE ELIMINATED FROM THE EXAMINATION,
PETITIONER PHILLIPS HAS NOT DEMONSTRATED THAT HIS SCORE
WOULD BE A

PASSING SCORE.

Petitioner Phillips contends that one of the questions,
question no.

14, should have been eliminated from the examination

because none of the examinees received the highest possible score
on the question and, according to Phillips, an inordinate number
of examinees obtained a

low score.5

Question 14 of the February examination was part of the

5 Question
examination.

14

was

actually the

fourth

question

on

the

For clerical purposes, the twelve questions on the

exam are numbered 11 through 22.
13

MEE provided by the National Conference of Bar Examiners.

The

question examined knowledge of wills, estates, and trusts.
(Addendum F).

The following grading scale was used by the

examiners to grade question no.

14 as well as the other questions

in the February bar examination:

5 Well above average.
a perfect answer,

While not reserved for

a 5 answer demonstrates a

full understanding of the facts, a complete
recognition of the issues presented and the

applicable principles of law, and a good
ability to reason to a conclusion.
A 5
answer is clear, concise, and complete.
4 Above average.

A 4 answer demonstrates a

fairly complete understanding of the facts,
recognizes most of the issues and applicable
law, and reasons fairly well to a conclusion.
3 Average.

A

3 answer demonstrates an

adequate understanding of the facts, an
adequate recognition of most of the issues
and law, and adequate ability to reason to a
conclusion.

2 Below average.
A 2 answer demonstrates a
weak understanding of the facts, misses

significant issues, fails to recognize
applicable law, and demonstrates inadequate
reasoning ability.
1 Well below average.
A 1 answer
demonstrates little understanding of the
facts or law and little ability to reason to
a

conclusion.

0 Unanswered question or an unresponsive
answer.

A

0

demonstrates

fundamental

deficiencies in understanding facts and law.

(

A 0 answer shows virtually no ability to
reason or analyze.

Utah Bar Examiner Committee Grading Handbook at 12-13

C).

(Addendum

On question 14 seven applicants received a score of 0; 21

at

applicants received a score of 1; 34 received a score of 2; 14
14

4»

received a score of 3; 4 obtained a score of 4; and no applicants
received a score of 5.
1.99.

The average score for the question was

Petitioner Phillips received a score of 2, the average

score for the question.

On appeal Phillips argues that question 14 should have
been excluded because of the low overall scores for that

question.

He states that in the past questions have been

excluded by the Bar Commission when insufficient numbers of

applicants passed a specific question.

Phillips reasons that the

current rules "seem to suggest that a score of 3 would be

considered a passing answer and anything below a 3 a failing
answer" and therefore, because of the low scores,

the question

should be excluded because it was flawed and the scores
recalculated.

Brief of Petitioner at 17.

Phillips argues the low grades were the result of

either a flawed question or the grading process.

Phillips'

assertion that question 14 was flawed is not supported by any
argument which he advances or by the record.

The hearing panel

found that the review process for MEE questions was sufficient to
weed out flawed questions.

(R.158-60)

One author has described

in detail the review process for MEE questions:
The test development process begins with
the production of a pool of suitable
questions.
Committee members are assigned
the drafting of questions based on the needs
of the pool as determined by the committee
chair and the ACT consultant.
Each question
is accompanied by a comprehensive analysis
prepared by the author.
This analysis lists
the

issues the author

intends to

include

the question and analyzes each of these
issues with citations to the appropriate

15

in

authority.
For each issue, a suggested
weight to be given in grading is included.
Each time the committee meets, draft
questions are circulated to the members of
the committee and are reviewed, analyzed,
criticized, and returned to the author for
revision.
Often a question is reviewed at
three or four committee meetings before being
approved for the next stage of review.

Once the preliminary form of an
examination is chosen, the ACT staff makes
arrangements with the MEE Committee of the

Conference, which is the oversight and policy
committee for the MEE, to have each question
subjected to outside review.
The members of
the MEE Committee are each assigned one or
perhaps two of the questions from the

preliminary examination.
They are asked to
review the questions themselves and to retain
the services of an outside consultant to

review the question following a specified
format.

The consultant is asked to review

the question and the analysis separately,
beginning by reading the question and making
notes on the issues and the questions and
problems seen with it.

Then the consultant

is asked to review the analysis to determine
if the committee had seen the same issues and

had weighted them as the consultant would
have

done.

The comments, criticisms and suggestions
from the MEE Committee review are then

distributed to the drafting committee and are
reviewed by it at its next meeting.
If
necessary, questions are revised to
accommodate the reviewer's comments.
If the
reviewer raises serious concerns that cannot

be resolved satisfactorily, the question is
dropped.

After the drafting committee has
reviewed the MEE Committee suggestions, [the
questions are] ready to be pretested.
In
contrast to the MEE Committee review which

involves individual questions with no request
for an answer and no time limits, the pretest
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is intended to simulate, to the fullest
extent possible, the actual conditions, and
to give as good an idea as can be obtained of
how the questions will perform in an actual
bar examination.

The pretest is to be given under the

auspices of the Conference in three separate
geographic areas.

Five recent admittees to

the bar in each area participate in the
pretest.

The final quality control for the MEE is the

review by the states which are giving the
examination.
For this review, the final form
of the examination is taken to the states by
an ACT staff member,

and the criticisms and

suggestions of the state reviewers are noted.
These are reported back to the drafting
committee which studies them and makes

revisions in either the questions or analysis
as

M. Melli,

needed.

The Multistate Essay Examination,

4, 8-10 (1988).

57 The Bar Examiner

The thorough review process for the MEE is more

than any single state can duplicate.

The process clearly

eliminates flawed questions as the Bar Commission found.
The other part of Phillips' argument that question 14

should have been eliminated in essence concerns the grading
process.

The hearing panel found that no evidence was presented

that the grading process is "arbitrary, capricious, or otherwise

inherently unfair." (R.160)

Indeed, on any single question no

applicant may be able to demonstrate the full understanding of
the facts and complete recognition of the issues and applicable
principles of law required to achieve a score of five.

If the

area tested is an area of law which the applicants have not

thoroughly reviewed,

low scores would be an expected result.
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Furthermore, the scaling process which is used to scale
the total raw essay score to the MBE score compensates for a low

average score on an individual question.

In essence, the scaling

process equates the average MBE scaled score with the average raw

essay score.6

Other scores would then be determined by the

standard deviation method equating essay scores above and below
the average raw essay score with MBE scores above and below and
average scaled MBE score.

For example,

if the average score for

each of twelve questions on an essay examination were 3, then the

total raw average score for the essay would be 36 (3 X 12).

This

score, 36, would then be equated with the average scaled MBE
score for that particular examination.

If, for example, the

average MBE score were 14 0, then the average total raw essay
score,

36, would equate to a scaled essay score of 140.

An

applicant who scored exactly the average on both parts of the
examination would have a combined scaled score of 140 (140 for
the MBE plus 140 for the essay equals 280, divided by 2 equals
140).

However,

if two of the essay questions had an average

score of 2 rather than 3, then the average total raw essay score

would be 34.

This average score,

the average scaled MBE score.

34, would then be equated to

In the example above,

that would

mean that a 34 average total raw essay score would translate to a

scaled essay score of 140.

The result is that the process

compensates for low scores on individual questions.

6 This explanation somewhat oversimplifies the process.

A

detailed description of the process is found in the record at 10-11
and

131-32.
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Finally, petitioner Phillips has not shown that, even

if question 14 were eliminated from the February examination, his
adjusted score would be a passing score.

The process would

require determining a new average total raw essay score computed

without including the results of question 14.

The new average

total raw score would then have to be rescaled to the MBE and a

new scale for all of the applicants calculated.

Petitioner

Phillips' score might still be a failing score even if
question 14 were eliminated.

POINT

III

PETITIONER PHILLIPS HAS NOT DEMONSTRATED THE MINIMAL
COMPETENCE REQUIRED FOR ADMISSION TO THE UTAH STATE
BAR.

An issue which has been overlooked by the petitioner is
whether he has demonstrated the minimal competence required to be

admitted to the Bar.

Petitioner's scaled scores on the February

examination were 120 for the MBE and 138.38 for the essay.

The

overall average raw score for the MBE for the examination was

138.38 while the overall average score on the essay test was 34,
which converted to a scaled score of 138.38.

(R. 132) In other

words, Phillips scored exactly average on the essay portion of
the examination, but his performance on the MBE portion of the

examination was significantly below average.

In fact, Phillips'

combined scores placed him in the 15th percentile on the
examination.

This performance simply does not demonstrate the

minimal competence required for admission to the Utah State Bar.
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CONCLUSION

Petitioner Phillips has failed to demonstrate any
arbitrary or capricious action on the part of the Bar Examiners
or the Board of Bar Commissioners as required by Randolph-Seng in
denying his request for admission to the Utah State Bar.

An

inadvertent clerical error which affected the admission of

another applicant should not fall within the parameters set by

this Court in Randolph-Seng to allow Phillips to be admitted to
the Bar.

Question 14 of the bar examination should not be

eliminated because it was a sound question which had been
thoroughly reviewed.

The low scores on the question are not

cause for exclusion of the question.

No showing has been made

that petitioner Phillips would have achieved a passing score on

the examination even if the question were eliminated.

Finally,

petitioner Phillips has not demonstrated the minimal competence
required for admission to the Bar.

The Board of Bar commissioners' denial of Phillips'
petition should be affirmed.

Respectfully submitted this fir

day of November 1991.

Curtis C.

Nesset

Attorney for Respondent
Adm\910450.brf
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ADDENDUM

A

Procedures for the Bar Examination

Prior to August 1, 1990

RULES

GOVERNING

CRITERIA

FOR

THE

BAP.

EXAMINATION

(As Amended January 1, 19 83)

RULE

I

The grading of each Utah Essay Examination question shall be Pass or Fa.
based upon the following standards:
Explanation

Grade
Pass

Answer demonstrates the substantive knowledge
and the analytical skills requisite tc the
practice of law.

Fan

Answer indicates applicant dees not demonstrate
substantive knowledge or analytical skills for
the practice of law.

RULE

II

The Essay part of the Bar Examination shall:

Consist of eighteen (18) questions, two (2) of which shall be on
Legal Ethics.
Beginning January 1, 1988, there shall be one essay
question on Legal Ethics.
An average of forty (40) minutes shall be
allowed to answer each of eighteen (18) questions; and
(B

3e administered in two (2) days with five (5) questions given durinc
the two morning sessions of three hours and twenty minutes (3:20)
each and four (4) questions given during the twe afternoon sessioi.of two hours and forty minutes (2:40) each.

RULE

To pass the Utah Bar Examination,

III

each applicant must:

(A)

Achieve a score of Pass on twelve of the eighteen essay questions en
the Utah Essay Examination; and

(3)

Achieve an MBE scaled score of 125 or higher.

(C)

Beginning January 1,

1988,

achieve an MPRE scaled score of 80 within

two years before the date of the examination and provide proof
thereof.

(D)

A failure of only one portion,

either the essay examination cr

MBE will require the retaking of only the failed exam for a period
encompassing the four following examinations administered by the Utai
State

Bar.

ADDENDUM

B

Rules Governing Admission to the Utah State Bar
Effective August 1, 1990

RULES GOVERNING ADMISSION
TO THE

UTAH STATE BAR

Utah gtatcBar
645 South 200 East

Salt Lake City, Utah 84111
Telephone (801) 531-9077

Adopted by the Board of Commissioners
of the Utah State Bar and

approved by the Supreme Court of Utah on

June 15, 1990, effective August 1, 1990.
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RULES GOVERNING ADMISSION TO THE BAR

RULE ONE
Definitions

Section 1-1. Definitions. As used in the rules relating to admission, the following
terms shall be given the following meanings, except as otherwise provided or may result
from necessary implication from the rule.

Approved LawSchool. An "approved law school" is one which is fully or provisionally
approved by the American Bar Association pursuant to its Standards and Rules of
Procedure for Approval of Law Schools.

Attorney Applicant. An "attorney applicant" is any person who satisfies the re
quirements of Rule 4.

Student Applicant. A "student applicant" is any applicant for admission to the Bar
who does not qualify as an "attorney applicant" under Rule 4.
RULE TWO

Board of Commissioners - General Powers

Except as otherwise indicated, the word "Board" as used in these rules refers to the

Board ofCommissioners of the Utah State Bar. Forthe purposesof these rules, applicants
are classified as either "student applicants" or "attorney applicants".

Section 2-1. Admission to the Bar. The Board shall recommend and certify to the
Supreme Court for admission tothe Barsuch persons, and only such persons, who possess
the necessary qualifications oflearning, ability and character which are a prerequisite to the
privilege of engaging in the practice of law, and who fulfill the requirements for admission
to the Bar, as provided by these rules.

Section 2-2. Subpoena Power. Any member ofthe Board, orthe Executive Director

c; the Secretary oran Assistant Secretarythereof, shall have power to issue subpoenas for
the attendance ofwitnesses orforthe production ofdocumentary evidence before the Board

or before anyone authorized to act in its behalf.

Section 2-3. Administration of Oaths. Any member of the Board or the Executive
Directorshall have power to administer oaths in relation to any matter within the functions
of the Board.

Section 2-4. Taking ofTestimony. Any member of the Board, and any otherperson
who has power to administer oaths, shall have power, upon order of the Board, to take
testimony in reference to any matter within the function of the Board.

Section 2-5. Regulations. The Board is empowered to adopt and enforce such
reasonable regulations and to appoint such committees in furtherance of the purpose of
these rules and to facilitate their administration as may be necessary or advisable.
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RULE THREE

Qualifications for Admission of Student Applicants
Section 3-1. Requirements of Student Applicants. To be recommended as a student
applicant for admission to the Bar, a person must:
1.

Have filed an application for Bar Examination and Admission to the Bar as
a student applicant in accordance with Rule 5;

2.

Be at least twenty-one years old;

3.

Have graduated with an LL.B, J.D., or equivalent degree from an approved
law school.

4.

Be of good moral character and have satisfied the requirements of Ruie 6;

5.

Have successfully passed the Bar Examination as prescribed in Rule 7;

6.

Have complied with the provisions of Rule 12 concerning enrollment fees;

7.

Have successfully passed the Multistate Professional Responsibility
Examination (MPRE) as prescribed in Rule 7-8.

RULEFOU^

Qualifications for Admission of Attorney Applicants
Section 4-1. Requirements of Attorney Applicants. To be recommended as an
attorney applicant for admission to the Bar, a person must:
1.

Have filed an application for the Utah Bar Examination and Admission to the
Bar as an attorney applicant in accordance with Rule 5;

2.

Be at least twenty-one years old;

3.

Have been admitted to the practice of law berore the highest court of a
sister state or the District of Columbia for no less than five years, and have
been substantially and lawfully engaged in the practice of law in such

jurisdiction for any four of the five years immediately preceding the filing of
the application. For purposes of this rule, the practice of law includes the
following activities or the equivalent thereof:
(a)

sole practitioner in a private law firm;

(b)

partner, shareholder, associate, orone ofcounsel in a private orpublic
law firm;

(c)

officer of a corporation orother business organization whose principal

(d)

government employee whose principal duties are providing legal
advice to the governmental agency by which he or she is employed or

(e)

service in the armed forces in the Judge Advocate department in a

responsibilities include rendition of legal advice and/or assistance;

representing such agency before the courts;
legal capacity in any state;

(f)

judge of a coun of general or appellate jurisdiction requiring admission
to the Bar as a Qualification for admission thereof-
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(g)

(h)

4.
5.
6.
7.

law clerk to a judge of a court of general or appellate jurisdiction-

teaching full-time in an approved law school.

Be of good moral character and have satisfied the requirements of Rule 6;
Have successfully passed the Bar Examination as prescribed in Rule 10-1;
Have complied with the provisions of Rule 12 concerning enrollment fees;
Have successfully passed the Multistate Professional Responsibility

Examination (MPRE) as prescribed in Rule 7-8.

RULE FIVE

Application Forms and Fees

tnthp i.^fPP^ forfdmisS'on must file an application for examination and admission
and release to enable the Board to obtain information concerning the applicant.

mi^inn^tSitho *PPjWtiQns All applicants shall file completed applications for per•h 2 \l ^the £ar Exar71inat'°n and for Admission to the practice of law in this state
with
the Utah State Bar office by October 1preceding the February BaSSpd
by March 1 preceding the July Bar Examination.
examination ana
shall
hp^tri dPhPth9nt R|inf\Fppq filing fees shall be established by the Board and
shall be submitted with the application according to the deadlines in Section 5-1.

aSmmisSfy documentation requirements ten days before the exammaSsto be
nrinrtnS0rlh"3; ^thclrgwalof Applications If the application is withdrawn in writing

'Te^f/e s ^ ^

^ for WhiCh the** ^fi!ed t0* ™*^
RULE SIX

Moral Character & Fitness

mm ,faction 6-1. Standard of Character and Fifnpss An attorney should be one whose

record of conduct justifies the trust of clients, adversaries, courts, and others with reS
to the professional duties owed to them. Arecord manifesting asignificant defic^enevfn the

Seniafoi admS.^5' di'i9enCe' 0r re'iabi'ity °f an apP"Cant ma* consS SisK
Section 6-2. The Investigative Process Investigations into the moral character inrt

he^lh'ThPRanh
may be inf0rmal'appointed
but sha"bybe,horou9h.
Wlthactthewithojeflof
aS nlnS
the
truth. The Board oracomm.ttee
the Board may
orwithoutreouirna
a personal appearance by an applicant. If an applicant is required to appea the Bos cor
committee may require the applicant to appear under oath. After investigation scomp ete
Lnnf °fk°r
c°mm'ttee
n°< PrePared
to certify
it shall pramplynoXhe
applicant
by certified
mail!f that
the applicant
hasthe
notapplicant,
been approved
to sit o theBar
Examination and for Admission to the Bar.
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Section 6-3. Confidentiality and Due Process. Records and sources shall be kept
confidential in order to protect the applicant and the sources. Applicants shall be provided

with notice and an opportunity to appear, with right to counsel, before the Board before a

final adverse determination is made. Following denial ofadmission on character and fitness

grounds, re-application may be made after one year unless otherwise set forth at the time
of denial.

Section 6-4. Release of Information. Except as otherwise authorized by order of the
Supreme Court, the Board or committee appointed by the Board shall deny requests for

confidential information but may grant the request if made by:
a.

An agency authorized to investigate the qualifications of persons for
admission to practice law;

b.

An agency authorized to investigate the qualifications of persons for
government employment;

c.

A lawyer discipline enforcement agency; or

d.

An agency authorized to investigate the qualifications ofjudicial candidates.

If the request is granted, information shall be released only upon certification by the
requesting agency that the confidential information shall be used for authorized purposes
only. If one ofthe above enumerated agencies requests confidential information, the Board
or committee shall give written notice to the applicant that the confidential information will

be disclosed within ten days unless the applicant obtains an order from the Supreme Court

restraining such disclosure.

Section 6-5. Evidence. In addition to the standard set forth in 6-1 above, the

revelation of discovery of any of the following should be treated as causefor further inquiry
before the Board decides whether an applicant possesses the requisite character and

fitness to practice law:
a.

the applicant's lack of candor

b.
0.

unlawful conduct
academic misconduct

c.

making of false statements, including omissions

e.
f.

misconduct in employment
acts involving dishonesty, fraud, deceit or

g.
h.
i.

abuse of legal process
neglect of financial responsibilities
neglect of professional obligations

misrepresentation

j.

violation of an order of a court

k.
1.

evidence of mental or emotional instability
evidence of drug or alcohol dependency

m.

denial of admission to the bar in another

n.
o.

jurisdiction on character and fitness grounds
past or pending disciplinary action by a lawyer
disciplinary agency or other professional
disciplinary agency of any jurisdiction
other conduct bearing upon moral character or
fitness to practice law
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,numaSnu9 this determination through the processes described above, the followinq

factors should be considered in assigning weight and significance to prior conduct:
a.
b.

c.

the applicant's age at the time of conduct
the recency of the conduct

the reliability of the information concerning the
conduct

d.

the seriousness of the conduct

e.
f.

the factors underlying the conduct
the cumulative effect of conduct or information

g.

the evidence of rehabilitation

h.

the applicant's positive social contributions

|,

the applicant's candor in the admissions process

since the conduct

j.

the materiality of any omission or misrepresentations

Conductthatismerelysociallyunacceptableorthephysicaldisabilityoftheapplicant

is not relevant to character and fitness for law practice and should not be considered.

nn .^ct'onH6t- Reyiew 9fter Denial If an applicant is not certified by the Board or
^tofileawnneni request forhearing withintendays after such notice, and a hearing shaN
be granted by the Board under the following rules of procedure:
9
committee, and after notice is sent as required in Section 6-2, the applicant shall have the

a.

The Secretary of the Board shall notify the applicant ui:
1)

the date, time and place of such hearing;

2)

the matters adverse to applicant which were disclosed in the

3)

4)

b.

preliminary hearing or hearings;

if such matters were based in whole or in part upon adverse statement

from other persons, the names of such persons; and

the applicant's right to be represented by counsel at the heannq to

examine and cross-examine witnesses, to adduce evidence bearing
on the aforesaid adverse matters and upon the applicant's moral
character and general fitness to practice law, and for such purpose to
make reasonable use of the Board's subpoena powers.

The hearings before the Board shall be private unless the applicant shall

request that they be public. The heanngs shall be conducted in a formal
manner, with the applicant having the nghts set forth in this rule The burden

of proof shall be on the applicant to establish that he or she is possessed of
good moral character and entitled to the high regard and confidence of the
public, and of removing any and all reasonable suspicions of moral unfitness

The Board shall not be bound by the formal rules of evidence" it may in its

discretion take evidence in otherthan testimonial form, havinq the riant to relv
upon records and other assistance in its inquiries; and it may in its further
discretion determine whether evidence to be taken in testimonial form shall
be taken in person at the heanng or upon deposition, but all testimonial

evidence shall in either event be taken under oath. Acomplete stenographic

record of the hearing shall be kept, and atranscript may be orderedRe

applicant at his or her own expense.
Revised 5/16/90
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If after such hearing the Board does not certify the applicant, it shall make
written findings and conclusions and it shall deliver a copy thereof to the
applicant.

RULE SEVEN

Student Bar Examination

Section 7-1. Content. The Student Bar Examination shall consist of such questions
as the Board shallselect relating tothe practice oflaw. The essay portion of the examination
shall consist of twelve questions, some of which may be taken from the Multistate Essay
Examination (MEE). One essay question shall deal with Legal Ethics.

Section 7-2. Composition. The Student Bar Examination shall include an essay
component and the Multistate Bar Examination (MBE). The MBE and essay portions
ordinarily will be given over a two-day period, with one day allocated to the MBE and one
day to essay questions.

Section 7-3. Preparation of the Essav Examination. Essay questions may be:
1)

taken from the Multistate Essay Examination;

2)

prepared by practitioners and/or professors of law;

3)

or both.

Model answers or outlines analyzing the issues presented shall be prepared by the
author of the question. The answer or outline shall be submitted with the question to the
Bar Examiner Review Committee.

The test questions and model answers shall be reviewed by the Bar Examiner
Review Committee. The Bar Examiner Review Committee shall be independent of the Bar
Examiners and shall determine the adequacy and appropriateness of all questions and
model answers. The Bar Examiner Review Committee may require the auestions and
model answers to be rewritten or modified.

Section 7-4. Grading the Essav Examination. Essay answers snail be graded on
a five-point scale. Each answer shall be graded on the following basis:

(A)

No credit shall be given to an unanswered question or to a nonresponsive
answer;

(B)

Agrade of 1 shall be given to an answer that is well below average;

(C)

A grade of 2 shall be given to an answerthat is below average;

(D)

A grade of 3 shall be given to an answer that is average;

(E)

A grade of 4 shall be given to an answerthat is above average;

(F)

A grade of 5 shall be given to an answerthat is well above average.

Section 7-5. Uniformity of Grading.

In order to assure maximum fairness and

uniformity in grading, the Board snail prescribe procedures and standards for grading to be
usea oy all graders.
Revisea 5/16/90
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Section 7-6. Method for Combining Scores. After all essay questions are graded

the grades received shall be added together for each applicant and scaled to the MBE
portion of theexamination. MBE scaled scores andessay scaledscores shall be combined
according tothe standarddeviation method. An applicant who receives a combined score

of 130 or above by this method passes the Bar Examination.

Section 7-7. Administration of Essav Examinations Under Special Circumstances
Applicants who have medical, physical, orcognitive disabilities may request examinations

be administered under special circumstances to accommodate their disability Such

requests shall be made in writing atthe date of application. Each request shall be reviewed

and any special accommodation shall be made on an individual basis.

Section 7-8. Multistate Professional Responsibility Examination (MPRE) Each

applicant must achieve an MPRE scaled score of 80 within two years before or followinq the

date of the examination and provide proof thereof.

The MPRE is administered by the National Conference of Bar Examiners Any
person seeking to take the MPRE shall file an application with and pay the fee specified by

the National Conference of Bar Examiners.

To be eligible to have his or her score on the MPRE accepted by the Board as

satisfying the requirements of this rule, a student applicant must have completed one vear

of law school.

J

RULE EIGHT

Retaking of Examination

Section 8-1. Students Faiiino Bar Fyamination prior to Auntjst 1. 1990.

,. , A" S^!]!!8y?r Qi MBE SgQre' An applicant who received a scaled score of 130
or higher on the MBE but did not pass the essay portion of the Bar Examination, may elect
to retake only the essay portion and carry over his or her prior MBE score for purposes of
combination under Rule 7-6. If the applicant chooses, he or she may retake both portions
of the Bar Examination and the current scores will be combined according to Rule 7-6.
. B- _, Clover of Essay Score. An applicant who passed 12 of 18 essay questions
and passed the essay portion of the Bar Examination but did not pass the MBE portion may
retake only he MBE and will pass if a score of 130 or better is achieved. The applicant may
elect to retake both portions of the examination if he or she wishes, and both current scores

will be combined under Rule 7-6 to determine passage of the examination.

C- . Failure of MBE and Essav Porting If the applicant failed the MBE and the

essay portions, ne or she must retake both parts of the examination and achieve the
required passing score under Rule 7-6.

*uiiev« i"«

1 l^.SeCt'°n 8:2" Students Failinq Bar Examination after Annust 1. 1990 AftPr A.,n,,ct
1, 1990, all applicants failing will be required to retake the complete Bar Examination

Scores on the essay or MBE portions of the examination will not be earned over
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RULE NINE

Transferability of Scores

Section 9-1. Scores achieved on the Multistate Bar Examination (MBE) adminis
tered in a jurisdiction otherthan Utah will not be accepted aftertwo years following the date
the MBE was taken. The applicant may use the transferred score only once for purposes
of score combining as described in Section 7-6.

RULE TEN

Attorney Examination

Section 10-1. Content. The Attorney Examination consists of the essay portion of
the Student Bar Examination and will be administered the same date and time as the

Student Bar Examination. The Attorney Examination will be graded and scaled to the MBE
according to the procedures set forth in Rule 7-6. The passing applicant must achieve a
score of 130 on the examination.

Section 10-2. Failing Applicant. An applicant who fails the Attorney Examination
may sit for subsequent examinations, including successive examinations, upon payment of
any requirea fees.

RULE ELEVEN

Unsuccessful Applicants; Right of Inspection
Section 11-1. Test Inspection. Examinations shall be retained for not less than six
(6) months arterthe date that examination results have been announced. An unsuccessful

applicant shall be entitled to a reasonable inspection of:
(1)

the essay questions;

;2)

the applicant's answers to the essay portion of the examination;

(3)

sample answers for each question.

This rule does not permit applicants to inspect the Multi-State Bar Examination.
Section 11-2. Bar Examination Grading. The Board shall review the mathematical

accuracy of the scoring of the applicant's examination upon written request filed by the
applicant within six (6) months of notice to the applicant of examination results.

RULE TWELVE

Certificate of Admission, Membership and Fees

Section 12-1. Fees. Upon notification that the Board has approved the applicant for
admission and before a motion is made to the Supreme Court for aamission, the applicant
shall pay to tne Utah State Bar the fee for an active or inactive member as appropriate, and
also the admission fee of fifty dollars ($50.00) to be transmitted by the Utah State Bar to the
Clerk of the Supreme Court upon the issuance of the applicant's Certificate of Admission.
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Section 12-2. Non-compliance. If the applicant fails to comply with the preceding

section and does not appear for admission within six (6) months afterbeing calledto appear
before the Supreme Court foradmission, the approval of his or her application foradmission
to the Bar shall be deemed to be withdrawn. The Board may reapprove such application
upon a satisfactory showing of the qualifications ofthe applicant at the time he appears for

admission to the Bar, or may grant an extension of the time for making appearance upon
petition.

RULE THIRTEEN

Practice of Law in Utah

Section 13-1. PracticeofLaw. To practice law in Utah, an attorney must be an active
member of and in good standing with the Utah State Bar.

Section13-2. Admissions Pro Hac Vice. Forthe purpose of an individual case, no
member of the bar of any junsdiction may appear in the couns of this state without

associating a licensed active attorney upon whom pleading andother papersmay beserved
and who shall be responsible for the ethical conduct of such attorney under the provisions
of the Rules of Conduct of the Utah State Bar.

RULE FOURTEEN

Readmission after Resignation or Disbarment

Section 14-1. Readmission after Resignation. Readmission subsequent to the
resignation of a member of the Bar shall be by petition in writing verified by the petitioner
addressedto the Board and filed with the Executive Director. The petition shall set forth the
name, age, residence and address of the petitioner, his residence and occupation during
the period subsequent to his resignation, the reasons for this resignation and a copy of the
Order of the Supreme Court, if any, with respect to the resignation. The petition must be

accompanied by a filing fee of $200.00

Section 14-2. Readmission after Disbarment An applicant for readmission to ifr
Bar after disbarment shall satisfy all requirements of Rule 3 as stated above and shall

satisfy all other requirements imposed by the Supreme Court.
RULE FIFTEEN

New Lawyer Continuing Legal Education;

Currently being considered by the Supreme Court,
Possible effective date, January 1, 1990
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INTRODUCTION

The admissions process is conducted under the Rules Governing
Admission to the Utah State Bar, which have been adopted by the
Utah Supreme Court.

The Utah Bar Examination is administered twice a year in February
and July. The examination is a two-day examination consisting of
a one-day essay examination and a one-day Multistate Bar
Examination (MBE). Each portion of the examination is six hours.

The MBE is a multiple choice examination graded by the National
Conference of Bar Examiners (NCBE). The essay portion of the
examination is divided into two parts; in the morning, the
applicants take the Multistate Essay Examination (MEE) which

consists of six questions; in the afternoon the state-prepared
portion consists of six questions. Both parts of the essay
examination are graded by the Utah Bar Examiners.

The Bar utilizes the services of expert graders to grade the
essay answers.

The graders are qualified Utah attorneys or law

professors who have expressed interest and are invited"to serve
as members of the Bar Examiners Committee as graders.
All members of the Bar Examiners Committee must treat in absolute
confidence all information regarding the nature and content of

their work for the Bar Examiners Committee, including the
contents of this booklet.
The Board of Bar Commissioners and the
Supreme Court expect that each committee member will undertake
the task of grading with the utmost seriousness. Committee
members cannot be associated with bar review courses. Committee

members who may be involved in teaching law students must avoid

offering "helpful hints" which could unfairly give advantage to
these students.

The grading process requires strict adherence to the enclosed
schedule to insure that scores are reported as soon as

practicable. Your cooperation is essential to meeting this goal.
The sacrifices made by the graders in order to assure timely and
accurate grading are greatly appreciated.

3.0

GENERAL BAR EXAMINATION INFORMATION

Subject Matter Identification
The Essay Examination

The essay examination is given the first day. It consists of 12
essay questions: six questions in the morning session and six in
the afternoon.

The morning session is the Multistate Essay

Examination (MEE) developed by the National Conference of Bar_
Examiners.
The MEE questions are taken from the following nine
subject areas:
Civil Procedure
Constitutional Law

Evidence

Contracts

Torts

Corporations

Wills/Estates/Trusts

Real Property

Criminal Law

The six afternoon essay questions are developed by Utah attorneys

who are expert in the subject area. The state-prepared essay
questions are taken from the following 15 subject areas:
Administrative

Law

Business Entities (including

corporations)
Civil Procedure
Utah Constitutional Law
Federal Constitutional Law

Ethics
Evidence

Family Law
Real Property
Torts

Contracts

Uniform Commercial Code
(Articles II, III,

Creditor/Debtor
Criminal Law and Procedure

IV, IX)
Wills/Estate Planning/
Trusts (including
the tax aspects)

Applicants are expected to answer using the Utah Rules of Civil
Procedure, the Federal Rules of Civil Procedure, the Utah Rules
of Professional Conduct, the Utah Rules of Evidence and the
Federal Rules of Evidence as applicable.

State-prepared essay questions are confined to a single subject
area while the MEE may include "cross-over" questions in which
more than one subject area is tested. Both portions of the essay
examination are graded by the Utah Bar Examiners Committee.
The Multistate Bar Examination

The Multistate Bar Examination (MBE) is given the second day and

consists of 200 multiple choice questions.
nationally.

The MBE is graded

4.0

BAR EXAMINERS COMMITTEE COMPOSITION AND QUESTION PREPARATION

The Bar Examiners Committee is comprised cf active members of the
Utah State Bar in good standing and professors of law who have
been selected by the Board of Bar Commissioners on the basis of
demonstrated professional expertise. Members of the Bar

Examiners Committee are appointed to serve a three (3) year term
and may be reappointed to serve additional terms.

Bar examiners shall be arranged into subcommittees, called

question committees, consisting of four members for each subject
area. These subcommittees shall be responsible for drafting
questions and grading answers in the assigned subject area. One
member of each subcommittee is appointed as chairperson and will
serve for a three (3) year term. The chairperson will be the
liaison for the question committee with the Admissions

Administrator.

The chairperson is responsible for the timely

submission of the completed question and model answer to the

Review Committee.

Prior to the examination, the question

committee chairperson shall designate one member of the committee

as the "drafter" and one member as the "suoervising grader".

The

supervising grader will moderate the calibration session as

outlined in section 6.5.

The supervising grader will oversee the

grading process, including reappraisal grading, and will prepare
the final issue outline and revised model answer.

The drafter will prepare a question and model answer according to
tne guidelines in section 4.1.
The drafter will not participate
m the calibration and grading sessions (excepting the February
1991 Bar Examination).

The remaining committee members will review, critiaue and suggest
revisions for the question and model answer prior to submission

to the Bar Examiners Review Committee and participate in grading
tne examination.

The question committee chairperson will submit the question and
model answer to the Bar Examiner Review Committee.

The Review

Committee will analyze the question and model answer and may
require the drafter to make revisions. Finally, the Review
Committee will approve the questions for inclusion in the Utah
portion of the examination. Additionally, the Review Committee
will review the Multistate Essay Examination before adminis
tration of the examination to determine the appropriateness of
tne questions and to determine the composition of the Utah
portion of the examination.

5.0

MULTISTATE ESSAY EXAMINATION GRADING PROCEDURE

The Multistate Essay Examination (MEE) is developed by the
National Conference of Bar Examiners and is graded by the Utah
Bar Examiner Committee according to the scaled outlined in

section 6.6 of this handbook.
The 1-6 grading scale included in
section 5.1 is used only as a guide by the National Conference of
Bar Examiners during the MEE grading workshop.
5.1

MEE Grading Workshop

The MEE questions and analyses are sent to all workshop
participants by overnight courier immediately following the
administration of the exam. Each participant is encouraged to
conduct an independent analysis of the question he or she will be
grading, identifying, where appropriate, citation to local law.
Participants are instructed to be thoroughly familiar with the

question(s) they are going to grade and the analyses provided by
the Conference in order to take full advantage of the workshop
activities.

At the workshop, a session is conducted for p?.ch question.

A

typical schedule is as follows:
Saturday
Overview

Questions 1 -3:
1
(20 min)
2
(50 min)
3
(20 min)

12 :30

--

1:00

1

00

--

3:00

1

00

--

5:00

3

00

--

5:00

8

00

--

noon

8

00

--

10:00

Sunday

Questions 4--6:
4
(50 min)
5
(20 min)
6
(20 min)

10:00

- noon

Facilitators lead discussions regarding each question and
proposed analysis, and then each group reviews and assigns grades
to a set of answers written to the question by applicants in the

jurisdictions administering the MEE.

The goals of the workshop

are to identify problems with the analyses, refine the weights to
be assigned to issues, and/or to uncover unanticipated grading
problems.

Each of the jurisdictions administering the MEE uses a different
scoring method (e.g., 100-point scale, 10-point scale); the

following system has been selected for use at the MEE grading
workshops:

Score

Description

6

A 6 answer demonstrates a high degree of competence in

response to the question. While not reserved for a
perfect answer, a 6 answer demonstrates a full
understanding of the facts, a complete recognition of
the issues presented and the applicable principles of
law, and a good ability to reason to a conclusion. A 6
answer is clear, concise, and complete.

5

A 5 answer demonstrates clear competence in response to

the question. A 5 answer demonstrates a fairly
complete understanding of the facts, recognizes most of
the issues and applicable law, and reasons fairly well
to a conclusion.

4

A 4 answer demonstrates competence in response to the
auestion.

A 4 answer demonstrates an adequate

understanding of the facts, an adequate recognition of
most of the issues and law, and adequate ability to
reason to a conclusion.

3

A3 answer demonstrates some competence in response to

the question but is inadequate.
A 3 answer
demonstrates a weak understanding of the facts, misses

significant issues, fails to recognize applicable law,
and demonstrates inadequate reasoning ability.
2

A 2 answer demonstrates only limited competence in

response to the question and is seriously flawed.

A 2

answer demonstrates little understanding of the facts
or law and little ability to reason to a conclusion.

1

A 1 answer demonstrates fundamental deficiencies in
A 1 answer shows
understanding facts and law.
virtually no ability to reason or analyze.

Following the workshop, revisions to the analyses and/or grading

guidelines suggested by workshop participants are sent by Federal
Express to all persons grading the MEE.

5.2

Local grading of MEE

The MEE is not graded at the MEE Grading Workshop. The workshop
is a pre-calibration session for the MEE and provides local
graders with a starting point in conducting the calibration
session (section 6.4.)

The MEE and the state-prepared essay will

both be graded using the procedures described in section 6.0 6.9. At the discretion of the question committee chairperson,
ail four members of the question committee may participate as

graders when grading the MEE because one member did not draft the
question.
9
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6.0

STATE-PREPARED ESSAY EXAMINATION GRADING PROCEDURE
6.1

Definition of Terms

BENCHMARK PAPERS:

Essay answers selected by the readers during

the calibration session and used to represent the various score

categories used during grading and reappraisal.

Graders are to

refer to the benchmark answers to refresh their memories

regarding the standards set in the calibration session.

The

benchmark answers will also be published as sample answers after
the results of the examination are announced.

CALIBRATION: The method of establishing a single scoring system
among several graders on one question.
CORRELATION:

A measure of the extent to which a measure on one

criterion predicts a measure on another criterion.
GRADING TEAM:

Members of each question committee who actually

grade examinee responses.
MEAN:

Arithmetic average.

STANDARD DEVIATION:

A measure of the spread of scores in a

distribution.

6.2

Analysis of the Question

Immediately following the date on which the examination is
administered, the examination questions shall be sent to the
graders on each question committee. Your first assignment as a

grader is to research all significant legal issues raised by the
question you will be grading to verify the issues addressed by
the question drafter's model answer. As part of your preliminary
research you must prepare a written outline analysis of the
issues. Each grader's outline will be distributed to all graders

at or prior to the calibration session to facilitate discussion
at

6.3

the

session.

Grading Overview

The grading process is designed to accomplish three principal
objectives:

1.

To arrive at a consensus analysis of the question.

2.

To calibrate to consistent grading standards.

3.

To grade the examination books.

10

6 .4

Calibration and Grading Sessions

At the calibration session,

the members of the grading team

compare the outlines of issues that each has prepared and the
model answer.
The grading team should discuss the issues raised
by the examination question and formulate a consensus model
answer and consensus issue outline.

Graders

are reminded that

the analysis prepared by the question drafter is intended for
guidance only.
A grader must not give undue emphasis to the
analysis during the calibration session.
After the consensus
issue outline and model answer have been prepared, the grading
team will read five randomly selected applicant answers to the

question without assigning grades.
After all members have read
these answers, the team will then discuss any additional issues
or problems which have been raised by the review of these
answers.

The grading team must agree on the main issues and the
resolutions to those issues which are worthy of credit;

the

graders should agree on how to treat lesser issues which only the
most enlightened applicants may recognize.
The graders should
resolve ambiguities and other problems which arise in the grading
process.

After completing the pre-grading procedure, the graders shall
individually assign grades to the five answers.
The graders
should reread the entire answer before forming any opinions as to

the grade to be assigned. After reading each individual answer,
the grader will assign a grade to the answer according to the
grading scale agreed upon.
Then the graders will compare the
grades assigned to each individual answer and discuss the
differences in grading, if any.
The discussion is intended to
promote uniformity among the graders.
The reliability of the
grading procedures depends on uniformity.

The graders may not

agree to disagree.
After the first round of answers have been
thoroughly discussed, the graders will grade another five
examination papers in the same manner, again followed by a
discussion of the grades assigned.
This will continue until the
graders have reached uniformity on the grades which are assigned.
The graders are to put no marks on the papers.
Papers scored
during the calibration session which illustrate the range of
scores (benchmark papers) shall be selected.
The benchmark
papers are to be used by the graders during the remainder of the
grading session to help the graders maintain grading consistency.
This completes the calibration session.
Immediately following the calibration session, graders will
continue grading equal portions of the remaining papers during
the grading session in accordance with the guidelines that follow
in

11

section

6.5.

The supervising grader will be responsible for revising the model
answer and issue outline in accordance with the consensus of

grading team.

the

The final revised model answer and issue outline,

complete with score breakdown will be submitted to the Admissions

Administrator no later than the Monday morning following the
calibration and grading sessions.

6.5

Grading Guidelines

1.

Refer to benchmark papers often during grading.

2.

No marks are to be made anywhere on the answer book.

Marking the answer book will compromise reappraisal grading
which must be done without prejudice.
3.

Do not exchange any answer booklets with another reader
without the consent of the Admissions Administrator.

4.

If you find an answer booklet for a question other than the
one you are grading, please contact the Admissions

Administrator immediately who will instruct you on what
steps to take.
If you find that you are missing a booklet
that you expected to be included, contact the Admissions
Administrator.

5.

Record all grades on the grading sheets and complete the
grader certification form.

6.

Return all answer booklets in numerical order after randomly
grading the answers.

7.

Return all benchmark papers to the Admissions
Administrator.
These are necessary as samples oF
scored answers for distribution to applicants.

6.6

Grading Scale

The following grading scale will be used to grade answers on both
the MEE and the state-prepared sections of the essay examination:
Score

5

Description

Well Above Average

While not reserved for a perfect answer, a 5 answer

demonstrates a full understanding of the facts, a complete
recognition of the issues presented and the applicable
principles of law, and a good ability to reason to a
conclusion.
A 5 answer is clear, concise, and complete.
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Above Average

A 4 answer demonstrates a fairly complete understanding of
the facts, recognizes most of the issues and applicable law,
and reasons fairly well to a conclusion.
Average

A 3 answer demonstrates an adequate understanding of the
facts, an adequate recognition of most of the issues and
law, and adequate ability to reason to a conclusion.
Below Average

A 2 answer demonstrates a weak understanding of the facts,
misses significant issues, fails to recognize applicable
law, and demonstrates inadequate reasoning ability.
Weil Below Average

A 1 answer demonstrates little understanding of the facts or
law and little ability to reason to a conclusion.

Unanswered question or an unresponsive answer
A

0

answer demonstrates

fundamental deficiencies

understanding facts and law.
ability to reason or analyze.

in

A 0 answer shows virtually no

No determination of "passing" or "failing" or "minimal
competence" should be made while grading the essay examination.
Answers are to be scored according to the grading scale.
The
determination of pass and fail will be made by combining the MBE
scaled score and the essay scaled score together as described in
section

7.0.

A score of "5" is not reserved for a perfect answer or for the
single best answer which a grader may encounter.
A grade of "5"
should be assigned when the grader believes the examinee has done
as well as can be expected of any applicant on that question.
If the examinee has shown any understanding of the question and
has made a serious attempt to at least try to answer it, that
examinee should not receive a grade of "0".
However, if the
examinee has written an answer that is almost completely, or
completely, unresponsive, a grade of "0" is appropriate.
All papers shall be graded using the whole numbers "0-5" en the
grading scale.
No paper should receive a fraction of a point,
i.e. "3.5" , "4.25", "2.75".
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6.7

Failure to Follow the Grading Scale

Unless bar examination graders adhere to the established grading
system, a fair and accurate evaluation of applicant performance
on the examination is impossible.

6.8

Reappraisal Grading

Reappraisal grading is used to confirm the essay scores of those

applicants who fall in a range just below the passing score.

The

passing score for the bar examination is a combined scaled score
of 130.
Applicants whose combined score on the full bar

examination is between

and

(below the passing level)

shall have all their essay answer regraded.
The papers of these applicants will be submitted to another
member of the grading team for reappraisal.
If the second reader

assigns the same score as the first reader, that is the score for
the answer. If the score assigned by the second reader differs
from that assigned by the first reader, the two scores will be
averaged together and the averaged score will be the final raw

essay score.
6-9

This score is the score assigned to the applicant.

Grader Certification

The grader must sign and date a grader certification sheet and

submit it with a copy of the completed grading sheet(s).

Copies

may be taken from the sample sheets in this handbook or will be

distributed by the Admissions Administrator at sequestration.
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7.0
DESCRIPTION

OF

SCALING

The Committee of Bar Examiners has adopted a grading procedure,
approved by the Board of Bar Commissioners of the Utah State Bar,
designed to assure that the difficulty of passing the bar
examination remains unchanged f rem test to test.
The statistical technique, called scaling, converts scores on the
essay section to the same scale of measurement as the MBE.
Since
the MBE is an "equated" exam (whose scores are adjusted to
control exam-to-exam variation in test difficulty), converting
the essay section to the MBE scale results in an overall exam
which remains at a constant difficulty level, regardless of
differences in the difficulty of the questions from exam to exam
and differences in the leniency of the grading from one exam to
the

next.

The conversion process involves comparing the distribution of raw
scores on the essay exam to the distribution of MBE scores on
that same exam.
An applicant's written score is converted in
terms of that applicant's MBE score.
In technical terms, the
written scores are converted to a score distribution that has
same mean and standard deviation as does the MBE score

the

distribution.
For instance, a raw essay score that is two
standard deviations below the essay mean is placed on a continuum
tnat shows an MBE-equated score that is two standard deviations
below

the

MBE mean.

Attorney applicants who elect to take the Attorney's Examination
(those applicants from out of state who have been admitted five
years and have practiced for four of the last five years) also
have their essay scores placed on the same scale as general
applicants, but as they are excused from the MBE, their pass/fail
status is based solely on the essay section.
The level of
Examination

performance required for passing the Utah State Bar
is

set

at a

combined

scaled score of

130.

The

combined scaled score for each applicant is determined by scaling
the total raw essay score to the MBE scale and then adding the
essay scaled score and the MBE scaled score together for each
applicant and dividing by two resulting in the total combined
scaled score.
This scoring procedure will assure that the same
standard for passing is maintained over time.
Passing rates
will, of course, continue to vary depending upon the ability of
the applicants taking the examination.
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ADDENDUM

D

Findings of Fact and Conclusions of Law

BEFORE THE BOARD OF BAR COMMISSIONERS
UTAH

IN

STATE BAR

RE:

FINDINGS

RANDALL GUY PHILLIPS,

OF

CONCLUSIONS

FACT AND
OF

LAW

Petitioner.

The petition and amended petition of Randall Guy
Phillips came before a hearing panel of Bar Commissioners
comprised of Jan Graham, Craig M. Snyder and Dennis V. Haslara
on August 22, 1991.

Brian R. Florence.

Petitioner was present with his counsel,

Admissions Administrator Darla Murphy was

present and Chair of the Admissions Committee, Curt Nesset, was

also present.

Petitioner waived having the matter reported by

a certified shorthand reporter.
FACTS

The facts surrounding this petition do not appear to

be in dispute.

Petitioner sat for the February 1991 bar

examination and achieved an MBE score of 120.
essay exam score of 34.

He achieved an

His combined scaled score was 129.27.

Because his score fell between the range of 130 as a passing
score and 129 as a failing score, his essay examination ques
tions were reread by the bar examiners.

Six of the twelve

questions resulted in changed scores, both up and down.
scores on the other six questions remained unchanged.

The
His
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total on the essay examination of 34 remained unchanged after a
rereading of all 12 questions.

On the February bar examination, five applicants'

essay examinations were reread because their scores were

slightly under the passing threshold of 130.

Upon a rereading

of those applicants' answers, four were revised upward and
resulted in their achieving a combined score of 130 or higher.

Only petitioner Phillips failed to achieve a higher score.
The evidence reveals that applicant No.

among the five whose essay answers were reread.

1016 was

The answers of

No. 1016 were reread as a result of a clerical or mathematical

error in his favor which error put him close to but slightly
under the 130 passing mark, the same as petitioner.

In fact,

the essay scores of applicant No. 1016 were low enough that his
essay answers should not have been reread in the first place.

His MBE score, however, was 138.

Furthermore, after the origi

nal clerical error had been made on No.

1016's scores, that

error went into the final computations and applicant No. 1016

was advised that he or she had passed the examination and would
be admitted to the bar.

Chair of the Admissions Committee reported to the

Commission panel that the Bar and the Supreme Court approved

the August 1990 Rules Governing Admission and the examination

process.

In particular, the bar changed its examination from

the MPRE, MBE and essay exam (18 questions) in two significant
2
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ways.

It adopted a system of combining the essay score and the

MBE in a statistical scaled fashion so that an applicant who
does well on the MBE and poorly on the essay questions will
receive the added benefit of having done well on the MBE.

Likewise, if an applicant does well on the essay and not so
well on the MBE, the applicant receives the benefit and can

"make up" the difference.

Under the former system, and the

system in effect in many states, if an applicant failed either

the essay portion of the exam or the MBE, the applicant failed
the entire exam and would not be admitted to the Bar.

Secondly, the Bar adopted, and the Supreme Court

approved, the use of the multi-state essay examination (MEE)

which is prepared and furnished to the Bar by the National

Conference of Bar Examiners.

The MEE questions are prepared by

professional exam writers and testers, and are reviewed and

rereviewed at the NCBE level.

They are then submitted to

recent Bar admittees in a "pretest" program to verify the
results of the questioning and to help develop model answers.
Questions are then revised and rewritten at the NCBE level and

forwarded to participating state bar officials where they are
again reviewed.

State bar comments are then returned to NCBE

and questions are again revised at the NCBE level and returned

to the states for their further use in the examination process.
Half of the essay questions are prepared, pursuant to past

practice as well as directive from the Supreme Court, by Utah
3
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attorneys who follow a process substantially similar to that
followed by the NCBE in the preparation of the MEE.
Following the testing session and receipt of

applicants' answers, the NCBE holds a training conference for
each state that participates in the MEE process in order to

train graders and to calibrate scores from 0 to 5.

The Utah

Bar sends an Admissions Committee and Bar Review Committee

representative to this conference for training.

They, in turn,

present a training session to Utah's graders in conformance
with the Utah Bar Examiners Grading Handbook.
PETITIONER'S

CLAIMS

Petitioner asserts three grounds for reversal or
modification of his exam results.

The first pertains to the

manner adopted by the Bar for grading and statistical collat
ing.

The latter claim was withdrawn.

Petitioner secondly

asserts, in essence, that questions 14 and 15 of the essay
examination were flawed and inherently unfair because a

significant number of applicants failed these questions.
is the diseased question or flawed question theory.
tioner's third contention is that applicant No.

This

Peti

1016 was

admitted to the Bar and his or her true and actual score was

129.07 and petitioner's score was 129.19.

Therefore, under the

doctrine of Randolph-Seng the applicant with the lowest passing
score is the minimum threshold for all applicants and,

thus,

the new threshold is 129.07 rather than 130 despite the fact
4
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that applicant No.
or mathematical

1016 was admitted as a result of a clerical

error.
CONCLUSIONS

Based upon the foregoing facts, the undersigned panel
of Commissioners makes the following conclusions and recommen
dations :

1.

Petitioner has failed to present evidence that

the grading process is arbitrary,

inherently unfair.

capricious or otherwise

The fact that a significant portion of

applicants fail a particular question on a particular subject
does not, in and of itself, establish that a question is a

diseased one requiring that it be thrown out.

Accordingly,

petitioner's second claim for relief should be denied.
2.

Petitioner's assertion that Randolph-Seng controls

the disposition of this case is not persuasive.

That case

holds that when the Bar Commission throws out a question,

i.e.

changing the passing standard from 12 of 18 to 11 of 17, which
results in a changing of the minimum passing standard, then
those "who received an overall passing score equal to or above
the combined score of the student applicant that received the
lowest score"

should be admitted.

We believe the rule

in

Randolph-Seng was not intended to admit all those with higher
scores above one who had an actual failing score but was
admitted by clerical or mathematical error.
rule,

If that were the

a clearly failing student not demonstrating even a
5

1G0

minimum level of competence, who was statistically the lowest
of all examinees, could propel all failing and other incompe
tent examinees into the Bar and upon the public.

could occur as a result of clerical error.

All this

We do not believe

the Supreme Court intended this type of result and, accord

ingly, petitioner's third claim is not well taken and should be
denied.

Petitioner's appeal should, in its entirety, be
denied.

DATED this ^v day of C^^-fU-i K

, 1991

Craig Mr Snyder
Bar Commissioner

Jan/ Grahcnn
Bar Commissioner

<^U4

L\j4^-

Dennis V.

Haslam

(ar Commissioner

Approved this C^€?

day of ZW/^ /

1991 by

the Board of Commissioners.

Phillips.ffc KR wp8
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ADDENDUM

E

Selected Portions of the Minutes of the Meeting
of April 26,

1991 of Board of Bar

Commissioners

UTAH STATE BAR

BOARD OF BAR COMMISSIONERS
APRIL 26, 1991
Utah Law and Justice Center

Salt Lake City, Utah

MINUTES

Present were:

Pamela

T.

Greenwood,

President

Presiding, James Z. Davis, PresidentElect,
H.
James Clegg, J. Michael
Hansen, Dennis V. Haslam, Jackson B.
Howard,
Gayle F. McKeachnie, James E.
Morton, Paul T. Moxley, Jeff R. Thorne,

Commissioners, Hans Q. Chamberlain, Past
President, Reed L. Martineau,

State Bar

Delegate to ABA, Dean Lee Teitelbaum,
University of Utah, Ex-officio members,
John C. Baldwin, Executive Director,
Stephen A. Trost, Bar Counsel.

Before proceeding with the scheduled
Baldwin
agenda,
Executive
Director
introduced J. Arnold Birrell to the

Commission.

Mr. Baldwin reported that

Mr. Birrell has been hired as

new Staff

the Bar's

Accountant and during the few

weeks that Mr. Birrell has been working
for the Bar, has done an excellent job
in the financial department.

ITEM z

The

minutes

of

meeting were
were made.

a

motion

the

March

15,

1991

reviewed and minor changes
Commissioner McKeachnie made

to

approve

the

minutes, as

amended.
Seconded
by Commissioner
Morton. Carried unanimously.

ITEM II

Budget

and

Elect

Davis

Finance Report:
and

Appearance

Presidentby Arnold

Birrell, Staff Accountant.

President-Elect

budget worksheet

Davis

for

distributed

FY-92.

the

Although

the budget is still preliminary and is
not yet ready for Commission approval,
President-Elect
Davis
asked
the
Commission to review the current format
and indicated that any suggestions for
-1-

disciplinary matters presented.
ITEM V

Admissions Report:
and
Appearance

Commissioner Haslam
by
Darla
Murphy,

Admissions Administrator.

Darla Murphy,
indicated

grading

Admissions Administrator,

that

process

informed

the

the

ran

examination

smoothly.

Commission

and

She
that

It

a

reappraisal was done for five applicants
to

confirm

the

essay

scores of those

applicants who fell in a range just
«

below
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ADDENDUM

F

Question 14 of the February 1991
Utah Bar Examination

Question 4

(This question is designed to be answered in fifty minutes.)

Alice executed her will in 1984. Under the terms of this will, Alice bequeathed 500
shares of ABC common stock to her sister, Betty, and the residue of her estate in trust

to pay the income to her daughter, Carrie. The will provided that upon Carrie's death

the principal of the residuary trust should be distributed "equally to Carrie's issue."
When the will was executed, Alice owned 500 shares of ABC common stock.

When Alice died in 1989, her estate consisted of 1,000 shares of ABC common stock

and a substantial amount of other property. Alice had acquired the additional 500

shares of ABC common stock as a "stock dividend." In addition to her estate assets, at

the time of her death Alice had a power of revocation over the principal of a trust she
had created in 1986. This trust terminated at her death and the principal was
distributed outright to Alice's daughter, Carrie.

Alice was survived by her sister, Betty; her daughter, Carrie; Carrie's two children,
Don and Ellen; Don's three children, Frank, Gail, and Heather; and Ellen's two children,
Ida and Joan. Alice also was survived by her husband, Oscar, whom she married in
1987. Alice's prior husband, Michael, the father of Carrie, had died in 1959.

Alice's family tree can be diagramed as follows:
Alice's Parents

Michael

* Alice

Betty

Oscar

Carrie

Don

Ellen
I

Frank

Gail

Heather

Ida

Joan

Question 4 (continued)

1.

What are Oscar's property rights, if any, in the assets of Alice's estate and the
principal of the revocable trust? Explain.

2.

What are Betty's rights with respect to the 1,000 shares of ABC common stock
owned by Alice at the time of her death? Explain.

3.

If Don and Ellen were to predecease Carrie and Carrie was then survived by
Frank, Gail, Heather, Ida, and Joan, how should the principal of the trust created

under Alice's will be distributed among Carrie's issue at Carrie's death? Explain.

(Examinees in community property states should assume that all of Alice's property is
sole and separate property and that the community had no interest in said property and
should analyze this problem accordingly.)

